BELMAR ZONING BOARD OF ADJUSTMENT

BELMAR MUNICIPAL BUILDING

601 MAIN STREET

BELMAR, NJ

FREQUENTLY ASKED QUESTIONS

ABOUT THE

ZONING BOARD OF ADJUSTMENT

INTRODUCTION

General Residential Applications Involving Bulk Variances


Some Residents who are required to appear before the Belmar Zoning Board of Adjustment (for General Residential Applications) may not necessarily be familiar with the Zoning Board, or the Zoning Board process.  As a result, the Zoning Board of Adjustment has authorized the preparation of the within document so as to provide general (i.e. non-specific) information regarding the Zoning Board Application process.  

NOTE:
The within document is not, and should not be interpreted as a substitute for sound legal representation/guidance.  As indicated, the within material is merely designed to provide Belmar residents/taxpayers with a greater understanding of the Zoning Board Application process.


1.  
QUESTION:
WHY MUST I SUBMIT AN APPLICATION TO THE BELMAR ZONING BOARD OF ADJUSTMENT?


ANSWER:
Presumably, you have submitted some type of development application/request to the Borough of Belmar – i.e. perhaps seeking approval to construct an addition to an existing single-family home, or perhaps seeking approval to construct a new single-family home on a Lot, etc.  If your Proposal complies with all Prevailing Zoning Regulations affecting the Site, presumably, the Borough’s Construction Office and Zoning Office will issue a Building Permit/Zoning Permit, and you can thereafter proceed with your designated Proposal.  If, however, your Proposal does not comply with all of the Borough’s Prevailing Zoning Regulations (for a particular Zoning District), you will likely need to obtain formal Variance Approval from the Zoning Board of Adjustment.


2.
QUESTION:
WHAT IS THE ZONING BOARD OF ADJUSTMENT?


ANSWER:
A Zoning Board of Adjustment is a Municipal entity, created and organized pursuant to Prevailing State Statute and Prevailing Borough Ordinances.  Additionally, pursuant to the aforesaid Regulations, the Zoning Board of Adjustment is statutorily authorized to grant certain variance relief.  The Zoning Board of Adjustment is currently permitted to have up to seven (7) regular Board Members, and up to four (4) Alternate Board Members.  Each Member takes an oath to faithfully, impartially, and justly review Applications which are presented.


3.
QUESTION:
WHAT IS A VARIANCE?


ANSWER:
Each Zoning District within the Borough has certain Bulk Requirements – i.e. in your particular Zone, there may be a 20 feet Front Yard Setback Requirement, etc.  If, however, your proposed development only provides a 10 feet Front Yard Setback, you are varying/deviating from the Borough’s Requirements and thus, you need to apply for (and obtain) Variance Relief from the Zoning Board of Adjustment.  Thus, by its very nature, a Variance is a deviation from one of the Borough’s specified Zoning Standards.

4.
QUESTION:
ARE THERE DIFFERENT TYPES OF VARIANCES?


ANSWER:
Yes, there are many different types of Variances, including a Use Variance, a Bulk Variance, a Floor Area Ratio Variance, etc.  The within document is principally geared only to Applications for Bulk Variances (associated with Residential additions/construction) (in Zones in which single-family Residential structures are allowed).  (Applicants/Residents are encouraged to consult with additional professional representatives in order to learn more about the different types of Variances, and the different types of legal standards associated therewith.)


5.
QUESTION:
HOW DO I KNOW WHEN MY APPLICATION WILL BE PLACED ON THE ZONING BOARD AGENDA?


ANSWER:
When your Application/Plans have been submitted/reviewed, and when the Application has been deemed complete, the Board Secretary will contact you and advise you as to the date when your Application will be heard.


6.
QUESTION:
WHEN DOES THE ZONING BOARD OF ADJUSTMENT MEET?


ANSWER:
Currently, the Zoning Board of Adjustment meets on the 4th Thursday of each month – although the said date sometimes changes because of holidays or other scheduling conflicts.


7.
QUESTION:
DO I NEED TO NOTICE / FORMALLY ADVERTISE MY APPLICATION?


ANSWER:
Yes, New Jersey Law requires that formal (and sufficient) notification of the Application must be printed in one of the Borough’s Official Newspapers at least ten (10) days prior to the Hearing date.  Also, Notice of the Application must also be presented (at least ten (10) days prior to the Hearing date) to all individuals/entities who/which own property within 200 feet of the Development Site.  (Notice must also be sent to all utility companies, or other companies, as specifically set forth on a separate list prepared by the Borough of Belmar.)


8.
QUESTION:
WHICH NEWSPAPERS ARE THE BOROUGH’S OFFICIAL NEWSPAPERS?

ANSWER:
Currently, the Borough has two Official Newspapers, including:

A.
The Asbury Park Press

Phone No.:  732-643-3661


Fax No.:  732-643-3747

B.
The Coast Star
  
E-mail Address:  legals@thecoaststar.com

Each year, the Borough will likely establish/re-establish its Official Newspapers and thus, the within list is subject to change.


9.
QUESTION:
HOW DO I OBTAIN THE LIST OF INDIVIDUALS / ENTITIES FOR WHICH NOTICE OF THE HEARING IS TO BE SENT?


ANSWER:
The Borough will provide you with a list of property owners (and other individuals/entities) who/which need to be served.  The fee for such list is .25 cents per an address or a flat $10 fee; whichever is greater. Pursuant to New Jersey Law, the Borough has ten (10) days to provide you with the requested property owner list.


10.
QUESTION:
IF MY PROPERTY IS WITHIN 200 FEET OF THE BORDER OF ANOTHER MUNICIPALITY, DO I NEED TO OBTAIN A LIST OF PROPERTY OWNERS FROM THE OTHER TOWN?


ANSWER:
Yes.  The Official Property Owner List you obtain from the Borough of Belmar may indicate that your property is located within 200 feet of another town.  In such an event, it will be necessary for you to obtain another Property Owner List from the other Municipality as well.  (The fee for the same will presumably be  about $10.00 as well.)  Additionally, as referenced in question #7, you will be required to provide lawful and timely Notice of your Application to the individuals/entities set forth on the List received from the other Municipality as well.


11.
QUESTION:
IS THE PUBLIC NOTICE/ADVERTISING PROCESS IMPORTANT?


ANSWER:
Yes, the Public Notice/Advertising process is extremely important.  Per New Jersey Law, proper Notice/Advertising is a Jurisdictional Requirement for the Zoning Board to review/process the Application – and if proper Notice/Advertisement is not effectuated, the Zoning Board of Adjustment lacks jurisdiction to act.


12.
QUESTION:
IS THERE ANY FLEXIBILITY WITH THE REQUIREMENT THAT THE HEARING BE ADVERTISED/NOTICED AT LEAST TEN (10) DAYS PRIOR TO THE HEARING DATE?


ANSWER:
No, absolutely not.  Per New Jersey Law, at least ten (10) days Notice MUST be presented and nine (9) days Notice is not sufficient.  As indicated earlier herein, if at least ten (10) days Notice (prior to the Hearing date) is not presented, the Zoning Board of Adjustment lacks jurisdiction to even review/process the Application.  Therefore, Applicants are strongly encouraged to Notice/Advertise in sufficient advance of the Hearing date.


Also, be mindful that each of the Borough’s Official Newspapers has lead time for the particular Notice to be published.  That is, one cannot simply present the Public Notice to the newspaper on January 15, and expect the Notice to be printed on the same date.  Thus, each Applicant is encouraged to contact the appropriate Official Newspaper so as to determine the requisite lead time so that one can ensure that the Advertisement/Notice can be published in a timely fashion.


13.
QUESTION:
WHAT SHOULD MY PUBLIC NOTICE / ADVERTISEMENT STATE?


ANSWER:
Pursuant to New Jersey Law, the Public Notice must at least contain the following information:

A.
The day, date, time, and location of the Public Hearing;

B.
The Block and Lot of the particular Development Site, and the Street Address (if one exists);

C.
The nature of the relief sought (i.e. what you are proposing to build, and what specific Variances you need).  For example, a portion of the Notice might say that you are requesting permission to add a one-story addition to an existing single-family home and that you need a Side Yard Setback Variance of 8 feet, whereas the Prevailing Borough Regulations otherwise require a Side Yard Setback of 10 feet); and

D.
The location as to where the submitted Application/Plans are on file, and the times when the same can be inspected by the public.


The Board Secretary has a sample Notice Form which can be utilized as a guide to help you – although each Notice/Advertisement will need to be specifically tailored to your individual Application.


14.
QUESTION:
DO I NEED TO INSERT SPECIFIC VARIANCE INFORMATION INTO THE PUBLIC NOTICE/ADVERTISEMENT?


ANSWER:
Yes.  The purpose of the Notification Requirement is so that your neighbors (and the public at large) can reasonably read your Notice and understand what you are proposing, and what relief you are requesting.  A sufficiently prepared Public Notice will provide the neighbors/public with enough information so that your neighbors can decide whether they have any objections to your Application, or whether they have any questions regarding the same, etc.  If the Public Notice does not identify, with certainty, the nature of the relief sought, the neighbors may not have enough information to decide whether or not they have concerns with regard to your Application.  Thus, your Public Notice should specifically identify the Borough’s Bulk Requirements, and what you are proposing.  For instance, if you need a Rear Yard Setback Variance, your Notice, among other things, should clearly identify a Rear Yard Setback Requirement of 20 feet, and that you are only proposing 15 feet.  (Merely stating that a Rear Yard Setback Variance is necessary does not provide the neighbors/public with sufficient details regarding your proposal and, in such a case, the Board will most likely be unable to hear your case.)


15.
QUESTION:
CAN THE BOROUGH PREPARE THE PUBLIC NOTICE FOR ME?


ANSWER:
No, while the Board Secretary may offer general non-specific guidance/direction, you are responsible for ensuring that the Notice is legally sufficient.  Obviously, any legal questions regarding the sufficiency/content of a Public Notice/Advertisement should be submitted to your legal representative, or other representative.


16.
QUESTION:
HOW DO I SERVE THE INDIVIDUALS/ENTITIES ENTITLED TO RECEIVE NOTICE?

 
ANSWER:
New Jersey Statute provides that you can personally serve all of the affected individuals/entities, or that you can serve the individual/entities via Certified Mail, Return Receipt Requested.  Because there is a cost for sending Certified mailings, Applicants sometimes prefer to serve the individuals personally.  While personal service is legally permitted, there are, however, some general caveats of which you should likely be made aware if you intend to avail yourself to the personal service option.  For instance:

· You MUST receive a signed statement from the designated individual (on the Borough’s prepared List of Property Owners) confirming that he/she received the Notice;

· The receipt MUST be signed by the designated individual (as that person’s name appears on the Borough-prepared Property Owner List).  That is, it is not sufficient for the individual’s child to sign the acknowledgement form, nor is it acceptable for the individual’s friend/significant other to sign the acknowledgement (unless the particular friend/significant other is also specifically listed on the Borough-prepared Property Owner List).

· In light of the above, and in light of an individual’s potential work, business, and/or vacation schedules, you may need to make repeated appearances at and individual’s home in order to obtain the specific acknowledgement.

· The actual owner of the property may not live at the Site.  Thus, if John Smith is the owner of the property (as indicated on the Borough-prepared List of Property Owners), John Smith must personally sign the acknowledgement – even if John Smith lives outside of the Borough of Belmar.

In light of the above, Applicants frequently tend to opt to effectuate service via Certified Mail, Return Receipt Requested.


17.
QUESTION:
HOW DO I SEND A CERTIFIED LETTER, RETURN RECEIPT REQUESTED?


ANSWER:
Contact your local Post Office for specific information.  Typically, however, there are “green cards” and “white cards” which will accompany the certified mailing process.  It is important that Certified mail receipts (Return Receipt Requested) be properly effectuated – for improper service will prevent the Zoning Board from having jurisdiction to review the Application.


18.
QUESTION:
HOW DO I PROVIDE THE BOARD SECRETARY WITH PROOF OF PROPER SERVICE?


ANSWER:
Proof of Service must be presented to the Board Secretary at least three (3) days prior to the Hearing date.  Proper Proof of Service includes the following:

A.
An Affidavit of Publication from one of the Borough’s Official Newspapers, confirming that the Public Notice was printed in a timely fashion; and

B.
A signed acknowledgement from all individuals/entities entitled to receive Notice of the Application (if Notice is effectuated via personal service); OR
C.
Certification of Service (with attached “green” and “white” cards), evidencing that the Public Notice was sent to all individuals/entities, at correct addresses, via Certified Mail, Return Receipt Requested.


19.
QUESTION:
AM I GOING TO BE FIRST ON THE BOARD’S AGENDA?


ANSWER:
The Board Secretary generally sets the Board Agenda based upon the number of Applications submitted to the Borough, and in the order in which the Applications are filed.  While your Application may be heard first, there is no guarantee of the same.  Thus, it is important that you be present to present your case at 7:30 p.m. (the beginning of the meeting), although, depending upon the other items on the agenda, you may not be heard until after 7:30 p.m. 

20.
QUESTION:
WILL MY APPLICATION DEFINITELY BE HEARD ON THE ADVERTISED NIGHT?


ANSWER:
The Zoning Board will make every effort to ensure that all scheduled Zoning Applications are heard on a particular night.  However, the nature of a particular agenda, and the nature/extent of the pending Applications may render it impossible/impractical for the Board to start, or fully complete, its review of your Application.  In such an event, it is quite typical for the Board to carry/adjourn your Application to a new/continued date.


21.
QUESTION:
IF MY APPLICATION IS NOT HEARD OR FINISHED ON THE ITITIALLY ADVERTISED/SCHEDULED NIGHT, AND THE MATTER IS ADJOURNED, WILL I BE REQUIRED TO RE-NOTICE/RE-ADVERTISE FOR THE ADJOURNED/CONTINUED HEARING?


ANSWER:
No.  Generally speaking, if an Application is not finished, and needs to be adjourned to a specified date, you will not be required to re-notice for the adjournment.  Rather, in such a scenario, the Board Chair will typically announce the adjourned date and formally state that no further Public Notice will be forthcoming / required.


22.
QUESTION:
AM I AUTOMATICALLY ENTITLED TO HAVE THE ZONING BOARD OF ADJUSTMENT APPROVE MY APPLICATION?


ANSWER:
No, there is no entitlement for the Zoning Board to approve your Application.  As indicated, the Borough has established certain Bulk Requirements for your particular property/Zoning District (i.e. a required minimum Front Yard Setback, a required minimum Rear Yard Setback, a required minimum Side Yard Setback, etc.).  By its very nature, the fact that you are seeking a Variance indicates that you are attempting to deviate from specific Regulations in some regard.  The Zoning Board typically looks for you to honor the Prevailing Bulk Regulations, and if you are seeking a Variance, pursuant to New Jersey Law, you are required to prove to the Zoning Board that you are entitled to the relief sought.


23.
QUESTION:
DO I HAVE TO RETAIN AN ATTORNEY?


ANSWER:
Prevailing Rules require that a Corporation (except a one (1) person Corporation) and a Limited Liability Company must be represented by an Attorney.  However, an individual Applicant is not obligated to have an Attorney at the Public Hearing.  However, the legal standards one must satisfy (in order to obtain Variance relief) are the same for those individuals represented by Counsel and those individuals appearing pro se (i.e. without an Attorney).  Thus, all Applicants should be guided accordingly in reviewing such an issue.


24.
QUESTION:
WHAT ARE THE LEGAL STANDARDS FOR GRANTING A BULK VARIANCE?


ANSWER:
The specific legal standards to justify Variance relief have been codified in New Jersey Statutes, and the same have evolved through various and many decisions of New Jersey Courts.  Additionally, Applicants are encouraged to consult their own Attorney for a more substantive discussion of the issue.  However, as a very, very general and non-specific rule, the following general principles set forth some of the standards governing Bulk Variance Relief:

A.
That the exceptional narrowness, shallowness, or shape of your specific piece of property justifies the relief sought; 
B.
 The exceptional topographic conditions or physical features uniquely affecting your particular property justify the relief sought; 
C.
The extraordinary and exceptional situations uniquely affecting your specific property justify the relief sought; 

D.
The strict Application of the Zoning Regulations (as applied to your particular property) would result in peculiar and exceptional practical difficulties or undue hardship upon the Applicant (and the issuance of a particular Variance would relieve such difficulties or hardship); 
E.
The purposes of the Zoning Regulations would be advanced by the granting of the Variance; 
F.
The benefits of granting the Variance substantially outweigh any detriments associated with the same; 

G.
Additionally, no Variance relief shall be granted unless the Applicant can prove that the same can be granted without causing substantial detriment to the public good, and without substantially impairing the intent and purposes of the Borough’s Zoning Plan/Zoning Ordinance.


Again, the within document is only intended to serve as a general guide – and the readers should not refer to the same as a substitute for sound legal representation/guidance.


25.
QUESTION:
HOW DO I PRESENT MY CASE?


ANSWER:
When the Board Chair calls your Application, you (and/or your witnesses) will officially be sworn, and you will be permitted to present any testimony/evidence in support of your Application.  Typically, homeowners find it helpful to submit accurate pictures of the Development Site and/or the surrounding Site so as to help orient the Board to the particular property which is at the center of the Application.


26.
QUESTION:
DO I NEED AN ARCHITECT/ENGINEER TO PRESENT EVIDENCE ON MY BEHALF?


ANSWER:
The answer depends upon the nature of the Application, and the nature of the relief sought.  While you are not required to present professional testimony, doing so can frequently help your case.  Additionally, in a typical sense, as an lay-witness, you are not qualified to present Official Engineering/Architectural testimony.  Thus, if you feel the need to present such testimony, such testimony must be presented directly from a duly sworn/qualified Architect/Engineer, etc.


27.
QUESTION:
HOW MUCH DOES IT COST TO RETAIN AN ARCHITECT/ENGINEER?


ANSWER:
The fees each particular witness will charge will depend entirely upon the particular individual being retained, and the Zoning Board plays no role in such a process.  The Board does not recommend any particular expert witness, and all Applicants should independently retain their own professional representatives, on terms which are acceptable to the Applicants.


28.
QUESTION:
WHAT SHOULD I TELL THE BOARD DURING MY PUBLIC HEARING?


ANSWER:
There is no clear/defined response as to what information should be presented to the Board – as the same depends entirely upon your particular situation, your particular circumstances, and the specific relief you are seeking in connection with your Application.  By way of illustration only, typical homeowners (seeking Bulk Variance Relief) advise the Board as to such things which include, but are not necessarily limited to, the following:

· Whether you are the owner of the subject property;

· How long you have owned the subject property;

· What currently exists on the Site;

· Whether you live at the Site;

· What are the surrounding uses (i.e. residential, single-family homes, commercial uses, etc.);

· What you are specifically proposing;

· Why are you proposing to construct a new home, build an addition, etc.;

· Why you cannot comply with the Bulk Standards established by the Borough of Belmar;

· The effect any approval will have on the surrounding neighborhood/community, etc.


29.
QUESTION:
IS IT IMPORTANT TO PRESENT A STRONG CASE TO THE ZONING BOARD?


ANSWER:
Yes.  As earlier indicated, the Applicant has the burden of satisfactorily proving his/her case to the Zoning Board.


Additionally, everything said at your Public Hearing will be tape-recorded and will become part of the Board’s Official Transcript.  In the event of an appeal of the Zoning Board Decision (see below), a Reviewing Court will only review the transcripts.  That is, in the absence of extraordinary circumstances, you will not be permitted to present the Reviewing Judge with new/ “better” information about your case.  Thus, in that the Judge will typically only review the Board Transcripts, it is extremely important that you present your best/strongest case to the Zoning Board.



30.
QUESTION:
DO MY NEIGHBORS HAVE AN OPPORTUNITY TO OFFICIALLY COMMENT ON MY APPLICATION?


ANSWER:
Yes, under New Jersey Law, there is a public portion for each Application.  As such, members of the public (including your neighbors) are permitted to question any witnesses, and they are also permitted to offer any comments/statements regarding the Application.  For instance, a neighbor can state that he/she is in favor of an Application, that he/she is against such an Application, or that he/she would be in favor of the Application if the Applicant agreed to make certain Plan modifications, etc.


31.
QUESTION:
HOW DOES THE BOARD DECIDE WHETHER TO APPROVE OR DENY MY APPLICATION?


ANSWER:
After you have presented your case, after your witnesses have testified, after any potential objectors have testified, and after the matter has been opened to the public for comments/questions, the Board will publicly review the merits/detriments of your Application.  Thereafter, the Board will typically vote to approve your Application, approve your Application with conditions, or deny your Application.


32.
QUESTION:
WHAT HAPPENS AFTER THE BOARD VOTES ON THE APPLICATION?


ANSWER:
The Board Attorney will typically prepare a written Resolution officially memorializing the Board’s Action.  The Resolution is typically adopted at the next regular meeting of the Zoning Board.


33.
QUESTION:
ARE THERE ANY POST-DECISION PUBLICATION REQUIREMENTS?


ANSWER:
Yes, if the Application is approved, after the Resolution is adopted, you will be required to publish a short “Notice of Action Taken by Board.”  (The Board Secretary will provide you with a sample form.)  If the Board denies your Application, the Board Secretary will typically prepare/publish the “Notice of Action Taken by Board.”)  You are also required to provide the Zoning Board Secretary with proof that the “Notice of Action Taken by Board” has been published as well.


34.
QUESTION:
WHY IS SUCH A POST-HEARING PUBLICATION IMPORTANT?


ANSWER:
The publishing of the “Notice of Action Taken by Board” is important because the date of the said publication starts the forty-five (45) day appeal period associated with any Board Action.


35.
QUESTION:
CAN THE BOARD DECISION BE APPEALLED?


ANSWER:
Yes, if your Application is denied, you have a right to appeal the Board Decision to the Superior Court.  Likewise, if your Application is approved, any objector can appeal the Board Decision as well.  As indicated, generally speaking, there is a forty-five (45) day appeal period associated with any Board Action, and the appeal timeframe typically commences on the date the “Notice of Action Taken by Board” is published.


36.
QUESTION:
HOW DOES ONE FILE AN APPEAL?


ANSWER:
The rules governing the appeal process are well beyond the scope of the within document, and any person interested in pursuing an appeal should consult with an Attorney.  

NOTE:
There are strict timeframes associated with the appeal process, and any non-compliance with the said timeframe can serve as a bar to filing/pursuing any appeal.  Thus, as indicated, one should consult an Attorney to discuss any appeal options/obligations.

For more information and/or to review the Belmar Development Regulations, please visit the Borough website at www.belmar.com.  Click on the “Residents” tab, and locate the “Zoning Board of Adjustment” under the “Municipal Board” Section.

ACKNOWLEDGEMENT


I, _________________________, hereby acknowledge receipt of the within document containing a series of frequently asked questions regarding the general Zoning Board process.  I am aware that the within document is not tailored to my specific Application, and I acknowledge that the document does not constitute legal advice.  I completely understand that the document is issued only as a means of informing Borough residents about general details associated with the Zoning Board process.  I also acknowledge that the information contained herein is subject to change, and is also subject to further modification as additional and/or new New Jersey Court Cases are decided.  Towards that end, I hereby Release and hold the Borough of Belmar, the Belmar Zoning Board of Adjustment, and their respective agents, representatives, and employees harmless from and against any and all liability/damages for any information/materials contained herein.  Finally, I also acknowledge that I have an absolute right to retain an Attorney of my own choosing (to represent me in connection with my Zoning Application case) should I feel the need to do so.

Date:
________________________

______________________________

PAGE  
13

